
 

March 1, 2005 
 
PROVIDING RESEARCH ASSISTANCE TO THE EAC FOR THE DEVELOPMENT 
OF VOLUNTARY GUIDANCE ON PROVISIONAL VOTING AND VOTER 
IDENTIFICATION PROCEDURES  
 

  
 

0.0 Background:  Sec. 302(a) of HAVA requires that all States allow the casting of 
provisional ballots in instances where a voter declares their eligibility to vote but 
their name does not appear on the official list of eligible voters, or an election 
official asserts that a voter is not eligible to vote. This section describes several 
requirements for implementation of provisional voting, but the States have 
considerable latitude in specifying how to carry out these requirements. The EAC 
seeks to examine how provisional voting was implemented in the 2004 general 
election and to prepare guidance for the States on this topic for the 2006 Federal 
elections. 

 
HAVA Sec. 303(b) mandates that first time voters who register by mail are 
required to show proof of identity before being allowed to cast a ballot. The law 
prescribes certain requirements concerning this section, but also leaves 
considerable discretion to the States for its implementation. The EAC seeks to 
examine how these voter identification requirements were implemented in the 
2004 elections and to prepare guidance on this topic for the 2006 elections.  
 
One of the remedies for a voter not having an acceptable proof of identity is to 
allow the voter to cast a provisional ballot, either at the polling place or by mail. 
This linkage between these two HAVA sections provides a rationale for 
conducting research on these topics in parallel. However, it is anticipated that two 
separate guidance documents will result.  

 
1.0 Objective: The objective of this contract is for EAC to obtain assistance with the 

collection, analysis and interpretation of information regarding HAVA 
provisional voting and voter identification requirements for the purpose of 
drafting guidance on these topics in time for implementation for the 2006 Federal 
elections. The anticipated outcome of this activity is the generation of concrete 
policy recommendations to be issued as voluntary guidance for States.  

 
2.0 Scope:  In general the Contractor shall be responsible for all research and analysis 

activities, including the conduct of public hearings for fact finding and public 
comment purposes. However, in light of the urgent need to get this work 
underway, the EAC conducted a public hearing on February 23, 2005, on the 
topic of provisional voting.   

 
An initial framework for provisional voting policy has been set by the court 
decisions rendered on the election procedures utilized in the 2004 election. The 6th 

 



 

Circuit decision, in particular, has drawn some boundaries which must be given 
due regard in the course of considering future policy alternatives for provisional 
voting. 
 
Notice of public meetings and hearings is required to be published in the Federal 
Register. The Contractor shall be responsible for preparing the notice documents, 
and the EAC will submit the notices and cover the cost of publication. In addition, 
draft guidance documents must be published in the Federal Register to obtain 
public comment prior to their adoption. Again, the Contractor will work with the 
EAC to prepare the draft documents for publication, which the EAC will submit 
and pay for the cost of publication. Comments received will be provided to the 
Contractor for analysis and incorporation into the final guidance documents, as 
appropriate. 

 
3.0 Specific Tasks  

 
For ease of reference, following task 3.3 the remaining tasks are listed separately 
under the headings of Provisional Voting and Voter Identification Requirements. 
It is anticipated that the work on these two topics will be conducted essentially 
concurrently. 

 
3.1 Update the project work plan, as required.  The Contractor shall update and 

deliver the Project Plan not later than 10 days after contract award. This plan 
shall describe how the Contractor will accomplish each of the project tasks, 
including a timeline indicating major milestones. A single document will be 
prepared to include both provisional voting and voter identification tasks. 
The updated Project Plan shall be formally briefed to the EAC Project 
Manager and lead Commissioner.  

 
3.2 Submit monthly progress reports. The Contractor shall submit a monthly 

progress report within 2 weeks of the end of each month. This report shall 
provide a brief summary of activities performed and indicate progress 
against the timeline provided in the Project Plan. Any issues that could 
adversely affect schedule should be identified for resolution. Budget status 
shall also be provided.  

 
3.3 Conduct periodic briefings for the EAC. The Contractor shall periodically 

meet with the EAC Project Manager and the lead Commissioner for this 
work to discuss research findings and progress. The Project Plan should 
make allowance for this activity. The number and frequency of briefings 
will be determined by the Contractor Project Manager and the EAC Project 
Manager as the work progresses. The Contractor may also be required to 
periodically brief the full Commission on their work. 

 
 
 

 



 

Provisional Voting 
 

3.4 Collect and analyze State legislation, administrative procedures, and court 
cases. An understanding of the disparities and similarities of how 
provisional voting was implemented around the country will provide a 
baseline for the consideration of future approaches. Seventeen States never 
had provisional voting before HAVA was enacted, while many other States 
did. A State-by-State compendium of the legislation, procedures, and 
litigation reviewed shall be delivered along with the analysis results. 

 
Topics of particular interest include the following: 
- How did States prepare for the onset of the HAVA provisional ballot 

requirement?  
- How did this vary between States that had previously had some form of 

provisional ballots and those that did not? 
- How did litigation affect the implementation? 
- How effective was provisional voting in enfranchising qualified voters? 
- Did State and local processes provide for consistent counting of 

provisional ballots? 
- Did local election officials have a clear understanding of how to 

implement provisional voting? 
 

3.5 Recommend alternative approaches for future implementation of provisional 
voting. The Contractor shall conduct a literature review to identify other 
research results and data available on this topic. The EAC Election Day 
Survey, for example, contained several questions on provisional voting. The 
EAC will make these survey data available to the Contractor. Based on their 
analysis of available research and the results of Task 3.5, the Contractor 
shall diagnose the problems and challenges of provisional voting 
implementation and hypothesize alternative approaches.  

 
The Contractor shall assess the efficacy of these alternatives in relation to 
the following inter-related policy objectives: (1) enabling the maximum 
number of eligible voters to cast ballots that will be counted; (2) providing 
procedural simplicity for voters, poll workers, and election officials; (3) 
minimizing opportunity for voter fraud; and (4) maintaining a reasonable 
workload for election officials and poll workers. Additional policy 
considerations may be identified in the course of this research effort. The 
Contractor shall document and brief these alternatives to the Commission.  

 
3.6 Prepare preliminary draft guidance document. Based on the feedback 

received from the Commission, the Contractor shall prepare a draft guidance 
document for review and comment by the EAC Board of Advisors and 
Standards Board. EAC will convene a meeting or teleconference of the 
Boards for the discussion of this document. The Contractor shall provide the 
document in advance and participate in the meeting to answer questions and 

 



 

record comments. 
 

3.7 Revise draft guidance for publication in the Federal Register. The 
Contractor shall revise the guidance document as appropriate to reflect the 
comments of the EAC, the Board of Advisors and the Standards Board and 
prepare the draft guidance for publication in the Federal Register by the 
EAC. 
 

3.8 Arrange one public hearing for receiving public comment on draft guidance. 
This hearing should be scheduled 30 days after the initial publication date. 
The Contractor shall select the location in consultation with the EAC. EAC 
will handle publicity for the meeting. 
 

3.9 Prepare final guidance document for EAC adoption. Review all comments 
received in response to Federal Register publication and at public hearing 
and revise guidance document as appropriate. Provide final version to EAC 
for adoption. 

 
Voter Identification Requirements  

 
3.10 Collect and analyze State legislation, administrative procedures, and court 

cases. It is assumed that the collection of information for analysis of voter 
identification requirements will be performed concurrently with the research 
for Task 3.5. An understanding of the disparities and similarities of how 
voter identification requirements were implemented around the country will 
provide a baseline for the consideration of future approaches. A State-by-
State compendium of the legislation, procedures, and litigation reviewed 
shall be delivered along with the analysis results. 
 

3.11 Convene a half day public hearing on the topic of voter identification 
requirements. This hearing should occur early in the research process as an 
informational hearing where all points of view on this topic can be aired. 
The Contractor shall be responsible for all aspects of planning and 
conducting this hearing in consultation with the EAC. The Contractor shall 
identify three panels of three to four speakers each. The Contractor shall 
arrange for speaker attendance to include travel and per diem expenses. The 
EAC will provide publicity for the hearing. The Contractor shall prepare a 
document summarizing the proceedings and containing all testimony 
provided. 
 

3.12 Recommend alternative approaches for future implementation of HAVA 
voter identification requirements. The Contractor shall conduct a literature 
review to identify other research results and data available on this topic. 
Based on their analysis of available research and the results of Task 3.11, 
the Contractor shall diagnose the problems and challenges of voter 
identification and hypothesize alternative approaches. The Contractor shall 

 



 

coordinate with the EAC to identify appropriate policy objectives by which 
to assess these alternatives. The Contractor shall document and brief these 
alternatives to the Commission. 

 
3.13 Prepare preliminary draft guidance document. Based on the feedback 

received from the Commission, the Contractor shall prepare a draft guidance 
document for review and comment by the EAC Board of Advisors and 
Standards Board. EAC will convene a meeting or teleconference of the 
Boards for the discussion of this document. The Contractor shall provide the 
document in advance and participate in the Board meeting to answer 
questions and record comments. 
 

3.14 Revise draft guidance for publication in the Federal Register. The 
Contractor shall revise the guidance document as appropriate to reflect the 
comments of the EAC, the Board of Advisors and the Standards Board and 
prepare the draft guidance for publication in the Federal Register by the 
EAC. 
 

3.15 Arrange a second public hearing for receiving public comment on the draft 
guidance. This hearing should be scheduled 30 days after the initial 
publication date. The Contractor shall select the location in consultation 
with the EAC. EAC will handle publicity for the hearing. 
 

3.16 Prepare final guidance document for EAC adoption. Review all comments 
received in response to Federal Register publication and at public hearing 
and revise guidance document as appropriate. Provide final version to EAC 
for adoption.  

 
4.0 Contract Type.  The contract type will be Time and Materials with a ceiling of 

______. 
 

5.0 Place of performance.  The principal place of performance will be the 
Contractor’s place of business.  Meetings and occasional work efforts may be 
performed at the EAC offices. Some travel will be required. 

 
6.0 Period of Performance.  The period of performance is from date of award until 

October 28, 2005. 
 

7.0 Schedule of Deliverables: 
 

1. Updated project plan – 10 days after contract award 
2. Progress reports – monthly 
3. Briefings – as required 
4. Analysis report on provisional voting, including compendium of 

legislation, procedures and litigation - TBD 
5. Alternatives report on provisional voting – TBD  

 



 

6. Preliminary draft guidance on provisional voting - TBD  
7. Draft guidance on provisional voting for publication – 8/2005 
8. Public hearing on draft guidance – 30 days after publication 
9. Final guidance on provisional voting for EAC adoption – 9/2005 
10. Analysis report on voter identification requirements, including 

compendium of legislation, procedures and litigation – TBD  
11. Public hearing on voter identification requirements – TBD  
12. Summary of voter identification requirements hearing - TBD 
13. Alternatives report on voter identification requirements - TBD 
14. Preliminary draft guidance on voter identification requirements - TBD 
15. Draft guidance on voter identification requirements for publication – 

9/2005 
16. Public hearing on draft guidance – 30 days after publication 
17. Final guidance on voter identification requirements to EAC for adoption 

– 10/2005 
 

8.0 Inspection and Acceptance Criteria.  Final inspection and acceptance of all work 
performed, reports and other deliverables will be performed at the offices of the 
EAC. The Contracting Officer’s Representative will review and approve all work. 

 
9.0 Invoicing.  Invoices may be submitted monthly using Standard Form 1034, Public 

Voucher for Purchases and Services Other Than Personal. Invoices shall be 
mailed to the attention of Ms. Diana Scott, Administrative Officer, U.S. Election 
Assistance Commission, 1225 New York Avenue, N.W., Suite 1100, Washington 
D.C. 20005. 

 
10.0 Accounting and Appropriation Data:  Funds are available for this task order.  

 
11.0 General Provisions: 

 
11.1 Inspection/Acceptance.  The contractor shall only tender for acceptance 

those items that conform to the requirements of this contract.  The EAC 
reserves the right to inspect and review any services that have been tendered 
for acceptance.  The EAC may require correction or re-performance of 
nonconforming services at no increase in contract price.  The EAC must 
exercise its post-acceptance rights within five (5) days after the defect was 
discovered or should have been discovered. 

 
11.2 Changes.  Changes in the terms and conditions of this Contract may be 

made only by written agreement signed by authorized representatives of 
both parties. 

 
11.3 Disputes.  This Contract is subject to the Contract Disputes Act of 1978, as 

amended (41 U.S.C. 601-613).  The Contractor shall proceed diligently with 
performance of this Contract, pending final resolution of any dispute arising 
under the Contract. 

 



 

 
11.4 Excusable Delays.  The Contractor shall be liable for default unless 

nonperformance is caused by an occurrence beyond the reasonable control 
of the Contractor and without its fault or negligence such as, acts of God or 
the public enemy, acts of the Government in either its sovereign or 
contractual capacity, fires, floods, epidemics, quarantine restrictions, strikes, 
unusually severe weather, and delays of common carriers.  The Contractor 
shall notify the EAC, in writing, as soon as possible after the beginning of 
an excusable delay.  The Contractor shall explain the basis for the excusable 
delay, and correct the problem as soon as possible.  The Contractor shall 
notify the EAC, in writing, at the end of the delay. 

 
11.5 Other compliances.  The Contractor shall comply with all applicable 

Federal, State and local laws, executive orders, rules and regulations 
applicable to its performance under this contract. 

 
11.6 Compliance with laws unique to Government contracts.  The Contractor 

agrees to comply with 31 U.S.C. 1352 relating to limitations on the use of 
appropriated funds to influence certain Federal contracts;  18 U.S.C. 431 
relating to officials not to benefit;  40 U.S.C. 327 et seq., Contract Work 
Hours and Safety Standards Act;  41 U.S.C. 51-58, Anti-Kickback Act of 
1986;  41 U.S.C. 265 and 10 U.S.C. 2409, relating to whistle blower 
protections; 49 U.S.C. 40118, Fly American, and 41 U.S.C. 423 relating to 
procurement integrity.  

 
11.7 Limitation of Government Liability. 

In performing this contract, the Contractor is not authorized to make 
expenditures or incur obligations exceeding the total amount of the contract 
amount.    

 
11.8 Termination for convenience.  The EAC, by written notice, may terminate 

this contract, in whole or in part, when it is in the best interest of the 
Government. If this contract is terminated, the rights, duties, and obligations 
of the parties, including compensation to the Contractor, shall be in 
accordance with Part 49 of the Federal Acquisition Regulation in effect on 
the date of this contract. 

 

 


